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SUMMARY

Nothing in the comments submitted by other parties refutes
COMSAT's contention that the public interest will be served by
allowing it to provide domestic and international service on the
same basis as domsats and separate systems. It is beyond dispute
that COMSAT should be allowed to provide one-stop shopping for
its customers with mixed domestic and international needs.
Moreover, COMSAT's INTELSAT capacity can help to a limited extent
in alleviating the current domestic capacity shortage, thereby

maintaining competitive prices.

The arguments advanced by some parties opposed to COMSAT's
entry into the U.S. domestic market are unpersuasive. COMSAT has
no privileges and immunities when acting as a U.S. common carrier
in competition with other service providers. Moreover, COMSAT
has no monopoly power in the market for international
telecommunications services which it could leverage in the market
for domestic services. As even PanAmSat admits in its comments,
"[t]he market for international satellite services is highly
competitive."” Finally, there is no reason for the Commission to
defer consideration cof COMSAT's provision of domestic services
until after INTELSAT is privatized. That suggestion is but a
transparent attempt to put COMSAT at a competitive disadvantage
in today's marketplace by making it the only U.S. satellite
operator that would have to deny its customers the efficiency of

one-stop shopping.
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REPLY COMMENT F AT RP T

COMSAT Corporation ("COMSAT") hereby submits these reply
comments in response to the Commission's Notice of Proposed
Rulemaking ("NPRM") in the above proceeding.®' 1In this reply, we
first address issues relating to COMSAT World Systems, and then,
briefly, issues relating to COMSAT Mobile Communications and

COMSAT General Corporation.

c W D

An overwhelming number of parties supported the Commission's
initiative to eliminate the current distinction between its
Transborder and Separate International Satellite Systems
("Separate Systems") policies, and to permit all U.S.-licensed
fixed satellites to provide U.S. domestic and international
services on a co-primary basis. However, a few commenters

objected to including COMSAT in the Commission's new proposal.

! Notice of Proposed Rulemaking, FCC 95-146, released April
25, 1995.



In this regard, some pointed to COMSAT's "privileges and
immunities" as U.S. Signatory to INTELSAT;? others asserted that
COMSAT would cross-subsidize the sale of INTELSAT capacity for
domestic service with international revenues because it is a
"mega-monopolist" comparable to the old Bell System;® and several
urged the Commission to defer consideration of COMSAT's entry
into the U.S. domestic market until INTELSAT privatization is

completed.*®

These concerns and recommendations reflect a fundamental
misunderstanding, both as a matter of law and fact, of COMSAT's
role as a common carrier under the Communications Satellite Act
of 1962 ("Satellite Act"), and the position COMSAT occupies as a
supplier of INTELSAT space segment capacity in the U.S. market
for international telecommunications services. As demonstrated
below, COMSAT has no privileges and immunities when it competes
against geparate satellite systems and fiber optic cables to
carry transoceanic telecommunications traffic. Nor does COMSAT
possess monopoly power or an attendant ability to engage in
anticompetitive cross-subsidization. As COMSAT clearly

demonstrated in its opening comments, there is strong competition

2 AT&T at 13-14; GE Americom at 12-13; PanAmSat at 8; Orion
at 4-5.

3 Orion at 5; Columbia at 9-10; PanAmSat at 8.

* AT&T at 14; Capital Cities et al. at 17-19; GE Americom at
12-13; PanAmSat at 8; Orion at 5.

2



in the international telecommunications market.® Indeed,
PanAmSat flatly declared in its submission that "the market for
international satellite services is highly competitive," and
noted that international satellite services are currently being
provided by numerous entities, listing INTELSAT as only one of

many . °

There is also no reason for the Commission to defer COMSAT's
participation in the domestic satellite service business until
INTELSAT is privatized. That proposal is but a transparent
attempt to ensure that COMSAT is put at a severe competitive
disadvantage as the only U.S. satellite company unable to provide
its customers with one-stop shopping for domestic and
international services. No principled basis wag advanced to
support this suggested prejudicial treatment. Accordingly,
COMSAT respectfully requests that it be given the opportunity, on
a timely basis, to compete equally and fairly with all domestic

and separate systems providers.

I. COMSAT'S ENTRY INTO THE U.S. DOMESTIC MARKET WILL SERVE THE
PUBLIC INTEREST
As stated in its initial comments, COMSAT's primary reason
for seeking to be included in the Commission's new policy is to

be able to serve i1ts customers with mixed domestic and

5> COMSAT at 9-11.

¢ PanAmSat at 2.



international requirements.’ The public interest in this respect
is beyond dispute. No commenter has explained why COMSAT's
current or potential customers should be the only ones not
entitled to take advantage of one-stop shopping and have their
satellite communications needs met in the most efficient and

cost-effective manner possible.

COMSAT also noted in its initial comments that INTELSAT's
satellites are not ideally situated for the provision of purely
domegtic service in the U.S.° However, COMSAT could help to a
limited extent in alleviating the present domestic capacity
shortage. As the Commission is aware, there is a severe shortage
of C-band domestic capacity. The failure of AT&T's TELSTAR 402,
and the retirement of four C-band satellites (ASC-1, GALAXY I,
GALAXY II and TELSTAR 301) in 1994, has put substantial upward
pressure on rates. The arrival of replacement satellites (GALAXY
III-R and TELSTAR 402-R) is at least two years away, and even
then the net loss of capacity will be 66 C-band transponders.
Clearly, it i1s in the interest of consumers to make COMSAT's
capacity available to help meet this shortage and maintain

competitive prices.’

” COMSAT at 3-6, 8-9.

8 Id. at 6-7. Unlike PanAmSat, COMSAT does not contend that
it should be awarded slots in the U.S. domestic arc as part of
the Commission's new policy. PanAmSat at 2,6.

° COMSAT currently estimates that there are approximately 23
INTELSAT transponders, 18 C-band and 5 Ku-band, that could be
made available for U.S. domestic use.
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Columbia claims that the use of INTELSAT capacity to provide
U.S. domestic service would be fundamentally inconsistent with
INTELSAT's essential mission.'® To the contrary, allowing COMSAT
to provide U.S. domestic service would not violate either the
INTELSAT Agreement or the Satellite Act. The INTELSAT Agreement
specifically states that " [t]he INTELSAT space segment
established to meet the prime objective [i.e., international
service] shall also be made available for other domestic public
telecommunications services on a non-discriminatory basis to the
extent that the ability of INTELSAT to achieve its prime

nll

objective i1s not impaired. Likewise, the Satellite Act
provides that "[i]lt is not the intent of Congress by this Act to
preclude the use of the [INTELSAT] communications satellite
system for domestic communication services where consistent with

the provigion of this Act. . . ." Hence, Columbia's claim is

legally deficient.'?

HBO expresses the view that, because INTELSAT's capacity for
occasional use television is often in short supply, it should not

be diverted for domestic use.'® However, HBO cites no evidence

19 Columbia at 8-9. Columbia makes the same point with
respect with INMARSAT.

1 INTELSAT Agreement, Art. III(c).

12 gatellite Act, § 102(d), 47 U.S.C. § 701(d). Indeed, as
noted in our initial comments, COMSAT did provide U.S. domestic
gservice via INTELSAT for some ten years before domsats became
established. COMSAT at 4.

1 HBO at 14.



to support this assertion, and to the best of our knowledge,
HBO's only problem in obtaining INTELSAT space segment capacity
occurred in the Indian Ocean Region. Because of their orbital
locations, INTELSAT satellites in this region cannot be seen from
the U.S. Thus, their only use for U.S. customers is for double-

hop international transmissions.

In any event, HBO's diversion argument is unfounded for two
reasons. First, by reason of the INTELSAT Agreement and the
Satellite Act, international telecommunications is, and will
continue to be, COMSAT's and INTELSAT's main mission.?* Second,
as a practical matter, the majority of INTELSAT capacity used for
occasional use video is either on global beams -- which, of all
the capacity on the INTELSAT system, is perhaps the least suited
for U.S. domestic requirements -- or on other non-steerable C-
band beams. Thus, COMSAT's entry into the U.S. domestic market
will be limited at best and will not result in the diversion of

scarce international capacity for domestic use.®®

4 gatellite Act, § 102(a); INTELSAT Agreement, Art. III(a).

> HBO also contends that, since U.S. domestic satellites
are spaced two degrees apart, all other satellites must also
observe this rule if they are to provide domestic service. HBO
at 10-11. COMSAT submits that this is a non-issue as far as
INTELSAT satellites are concerned. The INTELSAT satellite
closest to the U.S. domestic arc is at 307°E (53°W), a full 16
degrees away from the nearest domestic satellite, GE Americom's
SPACENET II, which is located at 291°E (69°W). Accordingly,
INTELSAT satellites cannot possibly interfere with U.S. domestic
satellites, or vice versa.



IT. THERE IS NO REASONED BASIS TO DELAY COMSAT'S ENTRY INTO

THE U.S. DOMESTIC MARKET

The competitive analyses proffered by the parties opposed to
COMSAT's entry'® are misplaced because of their obvious confusion
over the distinctly separate roles played by COMSAT and INTELSAT.
The issue here is not whether INTELSAT should provide U.S.
domestic service, but whether COMSAT should be allowed to provide
domestic as well as international services using INTELSAT

capacity.

As the Commission is aware, INTELSAT and its 136 member
nations and their designated Signatories collectively maintain
and operate an international network of telecommunications
satellites, TTC&M ground stations and other satellite support
facilities. As an international treaty organization, INTELSAT
has certain privileges and immunities. However, it is neither a
common carrier, nor does it provide any telecommunications

services directly to U.S. customers.

COMSAT, on the other hand, plays a dual role -- as the U.S.
Signatory to INTELSAT and as a common carrier providing satellite
space segment to U.S. customers. In its Signatory capacity,
COMSAT's participation in INTELSAT is immune from antitrust

liability. However, as a common carrier in competition with

¢ gee nn.2-4.



others, COMSAT has no such privileges and immunities.?’
Furthermore, COMSAT is fully regulated by the Commission under
Title II of the Communications Act; it must file tariffs and is
obligated to serve all customers on a non-discriminatory basis.
Thus, there is no factual or legal basis for the claim that
COMSAT is seeking to enter the U.S. market as a "special treaty-

exempt competitor."'

Nor does COMSAT's status as the sole provider of INTELSAT
space segment capacity in the U.S8. bestow upon it any special
competitive advantage. That role merely gives COMSAT the right
to market INTELSAT space segment capacity in the U.S., and does
not preclude customers from obtaining space segment from any
number of other suppliers, such as PanAmSat, Orion, Columbia,

Hispasat, and U.S. domsats.'” As noted in The Brattle Group

' The line between COMSAT's dual roles as Signatory and
common carrier has been clearly drawn. Nearly four years ago,
the United States Court of Appeals for the Second Circuit ruled
that COMSAT's privileges and immunities extend only to its
Signatory functions, and that COMSAT is not immune from antitrust
liability when it competes for customers as a common carrier.

Alpha Lyracom Space Comm. v. Communications Satellite Corp., 946
F.2d 168 (2d Cir. 1991}, cert. denijied, 502 U.S. 1096 (1992).

¥ Orion at 5.

¥ Furthermore, Article XIV(d) is not an impediment to
competition, as AT&T asserts in its comments. AT&T at 13. The
INTELSAT Agsembly of Parties has determined that separate systems
can now provide up to 8000 interconnected circuits per satellite
and an unlimited number of non-interconnected circuits without
causing significant economic harm to INTELSAT. As the Notice
points out, the 8000-circuit threshold will allow virtually all
of a satellite's capacity to be used for switched services. NPRM
at 10, 12-13.



Study incorporated by reference in our initial comments, "while
COMSAT possesses a legal monopoly on access to the INTELSAT
system in the United States, that franchise no longer confers
upon COMSAT any market power."?® Moreover, since the NPRM
proposes to allow the large U.S. domsat operators (GE Americom,
Hughes and AT&T) to enter the international market, any possible

competitive concerns involving COMSAT seem remote at best.

Conversely, COMSAT's entry into the domestic market does not
pose any threat to U.S. domestic operators. Because of the
orbital locations of the INTELSAT satellites, COMSAT will not be
able to provide full-CONUS coverage.’* Therefore, all COMSAT
gseeks is the ability to provide its customers with the
convenience of one-stop shopping for both domesgtic and
international services -- in particular with respect to "mixed"
gservices, where the domestic coverage is part of an integrated

domestic/international service offering.

In its comments, Columbia refers to COMSAT as a "mega-
monopolist," compares it with the old Bell System, and urges that
COMSAT not be allowed to sell INTELSAT space segment for U.S.
domestic use.?® This comparison is grossly inaccurate. Unlike

the old Bell System, COMSAT has no monopoly power in one market

20 Brattle Group Study at 3.

2! Two locations (307°E and 310°E) do provide near-CONUS
coverage, excluding parts of the Pacific Northwest. COMSAT at 6.

22 Columbia at 9.



which can be used to disadvantage others in an adjacent,
competitive market. COMSAT merely offers space segment capacity
in competition with numercus other space segment suppliers.
Thus, the analogy to the inherent structural problems of the old
Bell System -- which combined local monopoly with a competitive
long distance enterprise -- simply does not hold. Moreover, in
terms of sheer size, AT&T dwarfs COMSAT. For example, the post-
divestiture AT&T has total revenues exceeding $75 billion,
compared with COMSAT's revenues of $827 million in 1994 .2

Plainly, COMSAT does not have the size or market power of AT&T.

Along the same lines, a few parties contend that, if
permitted to go into the domestic market, COMSAT would be able to
cross-subsidize its domestic offerings.?* Yet it is rudimentary
that there is no opportunity to cross-subsidize gocds and
services in a secondary market from revenues obtained in a
primary market if effective competition already exists in the
primary market. Faced with effective competition from its
intramodal and intermodal competitors, COMSAT simply has no power
or ability to set prices that others must follow in order to

underwrite competitive services.?®

23 See AT&T and COMSAT's 1994 Annual Reports.

2 Orion at 5; PanAmSat at 8; Columbia at 9.

25 ¢f. Jefferson Parish Hospital Digtrict v, Hyde, 466 U.S.
2 (1984); Town Sound and Custom Tops, Inc. v. Chrysler Motors
Corp., 959 F.2d 468 (3d Cir.), cert. den., 113 S.Ct. 196 (1992).
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Some parties argue that it would be best to wait until
INTELSAT has been fully privatized and restructured before COMSAT
is allowed to offer domestic service.?®* COMSAT submits that such
"competitive restructuring" of INTELSAT should not be a pre-
condition for allowing COMSAT to provide domestic services. As
is well known to all who are following this issue, privatization
is a monumental task which will take some years to implement.
Linking the privatization or restructuring of INTELSAT with
COMSAT's provision of domestic service is nothing more than an
attempt to delay COMSAT's entry into the domestic market, and the
Commission should reject it, as it is not in the best interest of

U.S. consumers.?’

Finally, the foreign entry and reciprocity issues raised by
some parties have no bearing on COMSAT's request because, once
again, it is COMSAT, not INTELSAT, that will be providing
satellite service in the U.S.?®* Requiring every nation in the
world to liberalize and open its markets to the U.S. as a

condition precedent for COMSAT to compete in its own country is

26 AT&T at 14; Capital Cities et al. at 18-19; PanAmSat at
8. TRW made similar comments with respect to INMARSAT. TRW at
2-3.

27 Obviously, the Commission cannot meaningfully address the
issues related to whether, or under what conditions, a privatized
INTELSAT (or INTELSAT subsidiary) could offer domestic service in
the U.S. until the privatization process is completed and a final
INTELSAT structure is approved. However, that has nothing to do
with COMSAT's current request.

% AT&T at 15-18.
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simply not warranted, and the Commission therefore should reject

this argument.

ITI. SERVICE PROVIDERS THAT ACT AS COMMON CARRIERS SHOULD BE

REGULATED AS COMMON CARRIERS

The Commission's proposal to allow satellite operators to
"elect" whether or not to be classified as common carriers
attracted considerable attention from the commenters.?® Some
parties agreed with the Commission's proposal, while others
maintained that they should not be regulated at all, regardless
of the manner in which they provide their services. In COMSAT's
view, these comments miss the point. The only thing for the
Commission to determine in this regard is how service providers
behave. Once that is known, the question of regulatory

classification answers itself, as a matter of law.?®

As COMSAT pointed out in its initial comments, separate
systems today do not limit themselves to offering "customized
gservices" or to the sale or long-term lease of transponders as
originally contemplated. Rather, they offer a full range of
voice, data, and video gervices, and clearly hold themselves out
for profit to the public at large. In sum, separate systems act

like common carriers in every respect -- yet they do not file

2% AT&T at 10-13; Hughes at 17-19; Orion at 9-10; PanAmSat
at 8-9.

3 See, e.g., hw 11 T v. FCC, 19 F.3d
1475, 1481 (D.C. Cir. 1994); NorLight, 2 FCC Red 132, 135 (1987).

12



tariffs and reserve the right to discriminate in their prices and
terms of service. This situation stands the law of common
carriage on its head, and should be rectified as part of this

proceeding.

COMSAT MOBILE COMMUNICATIONS

Several parties touched briefly on whether COMSAT Mobile
Communicationg (CMC) should be allowed to provide both
international and domestic services via INMARSAT, but most agreed
that this issue could be dealt with in other proceedings. Only
one party, Constellation Communications, raised any objections to
COMSAT's provision of domestic MSS in its comments in this
proceeding.’ Rockwell International supported the policy of
fair and fully competitive worldwide markets and stated that,
with proper competitive safeguards, "INMARSAT should be able to
participate in all markets."’? IDB Mobile agreed with COMSAT
that this issue should be decided in the context of the two
recent applications filed by CMC and AMSC Subsidiary Corporation
(AMSC) .** And Motorola and TRW stated that mobile satellite

issues should be addressed in other proceedings.?*

' Constellation at 1-6.
*2 Rockwell International at 3.
> IDB Mobile at 1-2.

* Motorola at 1-3; TRW at 1-2.

13



Based on these comments, COMSAT again submits that, while
the public policy goals identified in this proceeding will
clearly be met if CMC is allowed to provide both international
and domestic services, this issue would be better addressed in
ruling on the two pending applications of CMC and AMSC. A prompt
decigion on these applications will not prejudice the outcome of
this proceeding in any way. Therefore, COMSAT again urges the
Commission to act swiftly -- and concurrently -- on these two

applications.

RP 10N

Columbia notes that COMSAT is currently providing domestic
service using non-INTELSAT space stations.?® While it is true
that COMSAT General (COMGEN), another line of business of COMSAT
Corporation (and one structurally separated from COMSAT World
Systems), 1is presently providing limited U.S. domestic service,
that service will end soon. By January 1, 1997, the only C-band
domestic in-orbit satellite licensed to COMGEN, the COMSTAR D-4,
will be approximately 17 years old and will be operating at a

very high inclination angle.

At present, COMGEN is the licensee of the SBS-2 satellite
which was launched in 1981. The SBS-2 has a present inclination

angle in excess of 6 degrees and will be de-orbited in December

3% Columbia at 9.

14



1996 using the last remaining on-board fuel. Each of the eight
operational transponders in SBS-2 has already been committed to
provide service for the NBC network for the remainder of the
satellite's useful life in orbit. Hence, even though COMGEN is
currently providing a small amount of domestic capacity to U.S.
customers, it does not use INTELSAT space segment for this
purpose, and its status is therefore not germane to the policy

considerations raised by COMSAT in this proceeding.

NCLUSTON

The public interest will clearly be served if COMSAT 1is
allowed to compete fairly and fully with domestic satellites and
separate systems. Those parties opposing COMSAT have not shown
that COMSAT's entry into the market for U.S. domestic satellite
services would harm competition in any way. To the contrary, the
record plainly demonstrates that COMSAT's entry would increase
competition and serve the needs of consumers. Accordingly, the
Commission's proposed new policy should be extended, and COMSAT

should be allowed to use INTELSAT capacity to provide both

15



domestic and international fixed satellite services on a co-

primary basis.

Respectfully submitted,
COMSAT CORPORATION

L] r=

Howard D. Polsky
Keith H. Fagan
Anna Lim

Its Attorneys

6560 Rock Spring Drive
Bethesda, Md. 20817
(301) 214-3000

June 23, 1995
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